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Arising out of Order-in-Original No STC/Ref/1 O//DKJaqid/AC/Div-V/15-16 Dated 30.09.2015

Issued by Assistant Commissioner, Div-V,, Service Tax, Ahmedabad

s:Sl4"1C"lc/7clf cf)T <TT+f :g:cf TfC1T Name & Address of The Appellants

M/s. Mahak Dye-Chem lndust Ahmedabad

~~~ °ft~ cBTif ~~ '3fmr~ cJ5l" 379a Ra Ta a
x,cpctTt:-

Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate
authority in the following way :-

Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fq,-f1ll aKi-;:r.:!'i,1994 ~ 1'-ITTf 86 tt· 3Tcf<f(f 3iu.'tc'i cfiT fii="f cB" u.Nf i$t uJT~:
Under Section 86 of the Finance Act 1994 an appeal lies to :-

ufa 2flu 9ls fl z[ca, Tr zrca vi aras or4l#a nraTf@raw it. 20, sq #ea
i51R-ticc>1 c/7l-CJl'3°-s, ~ <=r<R , 31i5flcilcillci-38oo16

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at
0-20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) 3rah#ta nznf@eras at fe#ta 3rf@em, 1994 c#I" 'c:fRT 86 (1) cf> ~ ~
~ ~llfllc!C'1l, 1994 cf> fill1i 9 (1) siafa Re#ffR f ~.ii- 5 "if 'qR m=ctm aR
u a#hf i Ur mer fr or? fag or4ta at n{ al st ufajf
aft mft a1Reg (67i a v fa4R itf) 3ITT rer # fr ver ii mzn@raur al .-ll lll4lcl
f{-l2Rf t, crITT ~ rfTrttf ·Hl4isiPtcb eta a a araql er4a fGrz # aifha aa
Ir # u uri ara at it, &!:ITTiT ml l=fiiT 3fR wrrm 1fllT ~~ 5 C1fflT "llT ~ cpi:r

t cf6T ~ 1 ooo/- ~~ N1fr I uf arm qt nir, ans #l +iT 3ITT WTTm 1fllT ~
T, 5 C1fflT "llT 50 C1fflT "ctcn ID "ctT ~ 5000 /- ~~ N1fr I \i'fITT fflTcbx ~ l=fflT, &!:ITTiT ml
l=fflT 3ITT wrrm 1fllT ~~ 50 C1fflT "llT ~ "Gl1Tc'J t asi 6T; 1oooo/- #ha 3#rt @tf I

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the
Appellate Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule
9(1) of the Service Tax Rules 1994 and Shall be accompanied by a copy of the order
appealed against (one of which shall be certified copy) and should be accompanied by a
fees of Rs. 1000/- where the amount of service tax & interest demanded & penalty levied of
Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest demanded &
penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/
where the amount of service tax & interest demanded & penalty levied is more than fifty
Lakhs rupees, in the form of crossed bank draft in favour of the Assistant Registrar of the
bench of nominated Pu01):&:.S~r:Bank of the place where the bench of Tribunal is situated.
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(iii) fcrrrm~,1994 ctr mxT 86 ctr ~-mxrw ~ (2~) cf> 3lc'flIB ~ mITcITT
Pill"llcl<:tl, 1994 cf> frrlli, 9 (2~) cf> 3lc'flIB ~mfur "CJ)Tl=f ~.ir.-7 if ctr \JIT ~ ~ l3""flcfi W~
3Igri,, ft smra gca (rfta) # 3lrn"T ctr ~ (OIA)( ffl "fl" w=nfu@ >ffu "ITT1fr ) 3il'< .3fCR
377gr, srI / UT 3lgr 37eraT an at Unr zyca, 374ta =qnferaur at 3raaa aa
cf> ~ ~ ~ 3lrn"T (0 IO) ctr >ffu ~\JFl'r "ITT1ft I

(iii) The appeal under s.ub section (2A) of the section 86 the Finance Act 1994, shall be
filed in Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall
be accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of
which shall be a certified copy) and copy of the order passed by the Addi. / Joint or Dy.
/Asstt. Commissioner or Superintendent of Central Excise & Service Tax (010) to apply to
the Appellate Tribunal.

2. ~~ .--llllllC'lll ~~. 1975 ctr mIT "CR~-1 cf> 3lc'flIB ~mfur ~
31gar G rrzr gi err If@rart an#gr h >ffu "CR x'> 6.50 / - W cpT -xl lll lC'lgca feaz
"C'l"llT 6FIT ~ I

2. One copy of application or 0.1.0. as the case may be, and the order of the
adjudication authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under.
Schedule-I in terms of the Court Fee Act, 1975, as amended.

3. tin zgen, Una zge v hara 37fl#ta arnf@raw (a1ff9f@e) Rrraft, 1982 if 'cffm=r
gi srq if@r ++Tai at flfA-Jftia ffl cf@ ~ ctr 31N 'l-fr znr 3naffa f@ha \i'fIBT % I

3. Attention is also invited to the rules covering these and other related matters
contained in the Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. #rmr ran, hctzr 3eur gra vi tarns 3rd#tr uf@rasu (a#tr4a h i;ml" 3Nlill c)i" 11fcFim cfl"
a#c4hr3ul gr+a 3#f@)fer,a, 8&9y #r err 395 h 3iaiia fa#tr(«isn-) 3@0fr1a 2r(28yt izn
29) f@air : €.sc.cry 5sit Rt fa#r 3ff@)era, r&&y Rtnr cs 3iaifa Para at aft arrfrw{&, rr
ffaRr we q±-ufr near 3far4 &, arafznr c)i 3-RfclTc'f~cl?r ar.r cnm .3fCm1c=f tll"~
arqtu3rfraazr .

is4hr 3euTz Qravi ?ara3-RfclTc'f"wr fcnl! aN~"al~~rrf.lh;ri -
(i) 'tTRT 11 tf c)i" 3iaia fifa vna
(ii) rd sm # at r nr if@r
(iii) rdz sm fez1nra«Rt # frzra 6 c)i 3-RfclTc'f tll° ~

c::> 3rt arr zr fs sr arr hwan ffrzr (i. 2) 31f@1frzr#, 2014 c)i 3-TITT=a:r ~ ~ fcITTfr
374arr uf@)arthmer far&farat 3r5ffvi 3qist arapca&i ztat

4. . For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an
amount specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated
06.08.2014, under section 35F of the Central Excise Act, 1944 which is also made
applicable to Service Tax under section 83 of the Finance Act, 1994 provided the
amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken·;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c::> Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

4(1) sa ziaa a, sr 3mer h 'ITTa 3r4tr ,if@rasUr h rag sari area 3rrar ern z aU
faaffea t ah ain fag arz green h 10% 2g1eru 3ih srzihaav Rafe tar avsh
10% prateru ftsaraft&I e
4(1) In view of above, an appe?'[fc!.g.al6s[tllis order shall lie before the Tribunal on
payment of 10% of the duty demaf'.l~ffwlWr~.dut~ or duty and penalty are in dispute, or
penalty, where penalty alone is in clispLte. ,J: :_ . )
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ORDER IN APPEAL

3 V2(ST)144/A-11/2015-16

M/s Mahak Dye Chem Industries, Plot No. 1209, Phase III, GIDC, Vatava,
Ahmedabad - (hereinafter referred to as 'appellants') have filed the present appeals

against the Order-in-Original number STC/Ref/10/DKJagid/AC/Div-V/2015-16 dated

30.09.2015 (hereinafter referred to as 'impugned orders') passed by the Asst.

Commissioner, Service Tax, Div-V, APM Mall, Ahmedabad (hereinafter referred to as
'adjudicating authority');

2. The facts of the case, in brief, are that the appellants (Reg. No. AAEF M5172F
XM001) had filed refund claim under Section 11B of CEA 1944 of Rs. 1,75,030/-on
23.04.15 on ground that they have wrongly paid service tax on commission paid to

. commission agent located in foreign territory under Nati. No. 30/2012-ST dated

20.06.2016. Said commission of Rs. 10,15,100/- is paid in 2013-14 for services of

foreign intermediaries availed for export of goods. It is argued that the taxable service

was provided beyond taxable territory therefore under place of provision of service tax

O rules 2012, notified by Nati. No. 28/2012-ST dt. 20.06.2012, appellant was not liable
to pay·.service tax on commission.

3. SCN dated 28.05.2015 was issued proposing to reject the claim as they have
correctly paid the. tax on taxable service provided by parson located in non taxable

territory and received by person located in taxable territory in terms of Sr. No. 10 of

notification 30/2012-ST. Said tax is paid in category "Business Auxiliary service".

4. Adjudicating authority vide impugned OIO rejected the refund on ground that

appellant did not produced the document to substantiate their claim nor could convince
that why they were not required to pay tax under "business auxiliary category".

0 5. Being aggrieved with the impugned order, the appellants preferred an appeal on
10.02.2015 before the Commissioner (Appeals) with ground of appeal. It is contended
in the appeal that-

(i) The impugned order is arbitrary and bad in law. Order suffers from the

vice of gross non-application of mind, therefore deserves to be quashed
and set aside.

(ii)
1

Adjudicating authority has erred in appreciating that Nati. No. 42/2012-ST

dated 29.06.2012 grants exemption from payment of service tax on

services rendered by commission agent located out side the taxable ~
territory. That condition of filing EXP3 and EXP 4 being procedural lapse
the-refund can not be rejected as substantial requirement is fulfilled.%»
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4 V2(T)144/A-11/2015-16

6. Personal hearing in the case was granted on 20.08.2016 Shri Anil Gidwani,,
Consultant of appellant on behalf of appellant appeared before me and reiterated the
ground of appeal and stated that adjudicating authority has not considered the

submission despite the fact that appellant had provided all information.

7. I have carefully gone through the facts of the case on records, grounds of

appeal in the Appeal Memorandum, and oral submissions made by the appellants at
the time of personal hearing. I find from para 9 of impugned OIO that adjudicating

authority has rejected claim as appellant did not furnish proper reply and document to

substantiate their claim.

8. I find force in the contention of the appellant that the non supply of document is

procedural lapses for which legitimate benefit should not be denied when the facts are

that the said service rendered by commission agent located out side the taxable
territory was in relation export. Thus, I find infirmity in the findings of the

Adjudicating Authority and the denial of refund would be incorrect. The adjudicating
authority should have examined the merit of the case, instead of taking shelter under
Audit report. If a payment made during the audit, and such payment is beyond the

scope of law, such payment and refund arising from such payment needs to decided on

merit. i

I

9. Thus, in view of above discussion and in the fitness of things, it would be just and

proper to remand this matter to the Adjudicating Authority so as to examine the above
said issues afresh in light of Notification 42/2012-ST dated 29.06.2012 and related

document submitted and to be submitted again. And also consider the procedural lapse

as established by various judicial pronouncements.

10. The appeal filed by the appellant is hereby allowed by way of remand to the
original adjudicating authority and the appellant is also directed to co-operate and

furnish the necessary documents in this regards as may be sought by the adjudicating

authority during de-novo proceedings

11. In view of above, appeal filed by the appellants is disposed off.

0

0

lu}la--l.
(UMA SHANKER)

COMMISSIONER (APPEAL-II)

CENTRAL EXCISE, AHMEDABAD.

ATTESTED

.#%
SUPERINTENDENT (APPEAL-II),
CENTRAL EXCISE, AHMEDABAD.



To,

M/s Mahak Dye Chem Industries, '

Plot No. 1209, Phase III, GIDC,

Vatava, Ahmedabad
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Copy to:

1) The Chief Commissioner, Central Excise, Ahmedabad.

2) The Commissioner, Service Tax., Ahmedabad-II.

3) The Additional Commissioner, C.Ex, Ahmedabad-II
4) The Asst. Commr. Service Tax, Div-V, APM Mall, Ahmedabad Ahmedabad.

e Asst. Commissioner (System), Service Tax, Ahmedabad.
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